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This matter comes before the Court on numerous pending motions. In light of the
Court’s Ruling and Order on Defendants’ motion for summary judgment issued
contemporaneously herewith, I enter this Ruling and Order on the remaining pending motions.

Dsfendent Bosiough’s Motion to Dismiss for Lack of Subject Matter Jurisdjction, filed
July 21, 2006 .

This motion ig denied as moot.

4. Defendant Boslough’s Reguest for Supplemenial Ruling on Order Regardin

Defendants’ Motipn for Determination of Law Under Ruls 567h) as to Plaintiff”s Clatm

wtion for Reconsideration, filed July 24,

for Fasement By Necessity andg Alternative

This motion is granted, and the relief granted is contained in the Court’s Ruling aud
Qrder on Deferdants’ motion for summary judgment jssued herewith,

3, Phaintiff’s Motion to Modify Order re; Testimony of Sylvia Pefterm, filed Fels. 26, 2007
This motior is denied as moot. '

4. Plaintiff’s Motion to Reconsider Partial Summary Judgment Qrder Dated February 16,
2007, filed June 27, 2007

This motion is dented,

5. Plajntiff's Petition for Review of the Magistrate's Qrder Dated July 25, 2007 Granting
Boulder Couttty's Motion for Protective Order, and Request for Expedited Ruling, filed
July 27, 2007

This motion is denied as moot,



6. Defendant Boslough’s Motion for Pattial Swmmary Judgment re: Plaintiff's 5 Claim

for Relief, filed June 28, 2007

Baged on the Court®s ryling dated Feb. 16, 2007 and the Court’s ruling isswed
sontemporaneously herewith, all of Plaintiff’s public road claims have beer dismissed. ,
Therefove, Plaintiff cannot maintain 2 cleim under CR.8, §43-5-301, This motion for summary
Judgment. is granted.

Conclnsgich

Sumtary judgment is granted in favor of Defendants as to all remaining claims ay set
forth above, The status conference set for August 31, 2007 at 1:30 and the Court trial set on the
September 10, 2007 tajiing docket are vacated.

Done this 27" day of August, 2007.

By the Court:
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This matier comes before the Court on Defendants’ Motion for Summary Judgment
filed February 8, 2007, and its Supplemental Authority filed April 9, 2007, The motion is fully
briefed and ripe for determination. After carsfully considering the pleadings, the record, and the
applicable law, I make the following findings of fact and enter the fellowing Ruling and Order,

L PROCEDURAL BACKGROUND

This case has & “tortured procedural history.” Judge Mallard issued an order on
February 16, 2007 (“Feb. 16, 2007 Qrder”), addressing the Defendants’ motion for summary
judgment as to Plaintif™s cJaims for Private and Public Prescriptive Easements, The Court
granted summary judgment on Plaintiffs Public Read Clajm based on Prescription and
Plaintiff"s Private Prescriptive Easement Ciaim, bul denjed snmmary judgment on Plaintiff*s
Public Roed Claim based on the 1910 Deed. In August of 2007, the case was trangferred o
Judge Whalen, :

Prior to that ruling eing issued, the Trefendants fiied 4 Motlon for Partial Semmary
Juégment on Plaintf’s Claims Pursuant to R.S. 2477, and §§43-2-201(1)(d) and 43-1-202,
CR.S, In light of the Cour’s Feb. 16, 2007 Order, the Defendants filed Supplemental Anthority
in support of their motien for partial summary judgment, Both the Motion and Supplemental
Authority are fully briefed.

1L FACTS

The following undisputed facts have been exhaustively stated in myriad pleadings, The
road at fssue in this case js Long Guleh Road, It extends from Colorado Higlway 7, south and
west, through the historic town site of Balarat, and then fo the southeast, where it intersects with
Boulder County Rosd 87, which heads towards Jamuestown about three miles to the south,

! Judgs Mallard’s Order dated Feb, 16, 2007, p. 2. That order provides a thorough procedural history of
this case, which is incorporated herein,



Defendant Boslough owns a group of mining claims known es the Smuggler Group
claims, which include the Smuggler Lode and Mill Site Claims, the Careless Boy Lade and Mill
Site olaims, the Wolverine Lode Claim, the Badger Boy Lode Claim, the Boreas Lede Claim,
and the Highland Placer Claim, Al of these claims are traversed by the disputed Long Guich
Road. Plaintiff Ramey owns a 5/8" interest in the Qro Fino Lode, in addition to 5ix unpatented
mining claime known as the Last Chance/Pine Shads Claims. Long Gulch Road and the claims
surrounding it are depicted on a map attached to various pleadings, See e.g. Defs.’ Mot. for
Partial Sum, J. on PL’s Claims Pursuant to RS, 2477, and §$43-2-201(1)(d) and 43-1-202,

C.R.S, Ex, A,

Plaintiff sesks & declaratory judgment stating that Long Guich Road is a pub]ic’mad \
declaratory judgment stating that Plaintiff is entitled to use the entivety of Long Gulch Road by
virtue of an easement by necessity, and injunctive relief and damages for obstruction of a public
road.

III.  APPLICABLE LEGAL STANDARD

The purpose of the suramary judgment “is to permit the parties to pierce the formal
allegations of the pizadings and save the time and expense connected with a trjel when, aga
matier of law, based on undisputed facts, one party could not prevail ™ Reberss v. American
Family Mut. Ins. Co., 144 P.3d 548, 548 (Colo. 2006), Summary Judgmant is a drastic remedy
that is warranted only upon a clear showing that there is no genuine issve of material fact and
that the moving party is entitled to judgment as a matter of law, Carmacho v. Honda Motor
Company, Lid,, 741 P.2d 1240 (Colo. 1987). In determining whether summery judgment is
proper, the nonmeving party is entitled to the benefit of all favorable inferences that may
reasanab]y be drawn from the undisputed facts, and all doubts must be resolved against the
- moving party. Jones v. Dressel, 623 P.2d 370 (Colo. 1981Y; Caseboli v. Cowan, 828 P.2d 352

(Colo. 1952},

The burden of establisling the nonexistence of a genvine {ssue of material fact is on the
moving party, C.R.C.P, 56(c);, Continental Air Lines, Inc. v. Keernan, 731 P.2d 708 (Colo.
1987). Tie movant may satisfy this burden by demonstrating that there is an absence of
evidence in the record 1o support the nowmoving party’s case, Continental Air Lines, Inc.,
supra, Civil Service Comm'n v, Pinder, 812 P,2d 645 (Colo. 1991}, Onee the movant makes a
convincing showing that genuine issues of fact are lacking, the opposing party cannot rest upon
the mete allegations or denials in his or her pleadings, but must demonstrate by specific facts
that a controversy exists. Suiliver v. Davis, 474 P.2d 218 (Colo, 1970), Where the facts are so
certain as not to be subject to dispute, a court is in a position to determine the issue sirictly a2
metier of law, orfon v Durland Trust Co., 252 P,2d 95 (Colo, 1952).

v,  MERITS

I their Motion for Summary Judgment filed February 8, 2007, Defendauts souglt
summary judgment on PlaintifP's claims pursuant to R.S. 2477 (recodified at 43 U.8.C. §932)
and CLR.S. §§ 43-2-201(13(d) and 43-1-202, In the Reply filed March 22, 2007, Defendants
argue that in light of the Court’s Feb. 16, 2007 Order and subsequent discovery, Plaintiff’s



public road elaim based on the 1910 deed should be dismissed, in addition to Plaintiff’s R.S.
2477 ¢laim and Easement by Necessity claim.

A, The Law of the Case Droctrine

The law of the case doctrine apples to the “binding force of trial court rulings during
later trial court proceedings.” [r rg Marriage of Buford, 26 P.3d 550, 554 (Colo, App, 2001)
{mternaI citations ommad) However, application of the law of the case dostrine by a trjal court
to its prior rulings is a discretionary role of practice, fd, A tijal court may modify a priot tuling
if new facts, changes fn the applicable law, ov other petsuasive circumstancas warrant such a
modification. Prove v Industrial Claim Appeals Office of State of Colo., 66 P.3d 138, 142
{Colo, App. 2002) gff d in part and rev'd in part on other grounds by Dworkin, Chomibers, and
Wiliams, F.C. v. Provo, 81 P.3d 1053 (Colo, 2003),

B. Public Road claim hased on the 1910 Deed

The Court denied summary judgment on this ¢laim in its Feb. 16, 2007 Crder, because
there was a disputed issue of material fact ag to whethet there existed more than one deed dated
April 7, 1910, and the Court could not “determine whether this 1210 deed, Exhibit G, is tha
same referenced by Ms. Pettem.” Fehb. 16, 2007 Order, p. 6.

Defendants argue that it is now clear that there is only one deed dated April 7, [910, and
that Bxhibit G i3 the same instrument as Plainaiffs Exhibit 75, relied upon and teferenced by
Ms. Pettern, Defendants alsa provided Exhibit A, which they assert iz the same deed relied upon
by Ms. Pettem, but in typewritten form. Defendants argue that there is only one desd dated
April 7, 1910, found at Book 324, Page 355 of the Bou)der County Clerk and Recorder’s
records, Since the Court already ruled that Exhibit G “conveyed to Boulder County a road that
is clearly not part of the Long Gulch Road at issue in this case,” Defendants argue Plaintiff’s
public road ¢laim based on the 1910 deed should now be distnissed.

Plaintiff acknowledges that Ms, Pettern relied upon Plaintiff’s Exhibit 75; however,
Plaintiff disputes that Exhibit A is the same document as Exhibit 75 and questions the
authenticity of Exhibit A, Plaintiff argues that the intent of the parties must govern, and any
amblguity as to what portion of the toli road was conveyed in the deed must be reselved at trial.

Defendants’ Exhibit G and Plaintiff’s Exhibit 75 are clearly the sare document.
Although the book and page numbers on Exhibit G are cut off, and the copying of each has made
the print differently sized, the content of the land conveyance is exactly the same, a5 are other
identifying matks. For exa:nple, the number in the upper left-hand corier of each document is
“19853." Furthermaore, when asked during her deposition about Exhibit 83 (svhich is the same
document as Exhibit G), Plaintiff*s expert witness, Ms. Pettem, siated, *This is the conveyance
of the toll road to the Boulder County.” She also stated, <1 belisve it is one document.™ Dep,
Sylvia Pettem, p. 65, :

The real estate description conveyed in the April 7, 1910 deed is the following:

The Toll Road gwned by the party of the first part commenly known ag the
South Fork Toll Road beginming at 2 point about two miles south west of Lyons,




in Section Nineteen (19} Township Three (3) North of Range Seventy (70) west
of the Sixth 3. and continuing in a south westerly direction along the south
St. Vrain Creek to the junction of the South and Middle forks of the 5t. Vrain
Siveek, thence up the middle St. Vrain Creek to a pojnt known as Stanley’s
Cﬂmssimg in Section Four Township Two North Range Seventy-two west of the
6" P

The epetative words are “along the south St. Vrain Creel.” This Court has already ruled
that tlyis language “conveyed to Boulder County a road that is elearly not part of the Long Gulch
Roed at jssue i (s case.” Feb, 16, 2007 Order, p, 5. The Long Gulch Road and the northem
rouie slong the Long Guleh Road are south of the South St, Viain Creek and appear to ron
almost perpendicular to the South St. Vrain Creek. See Defs.” Mot, for Partial Sump. J. on PL°s
Claims Pursuant to R.S, 2477, and §§43-2-201(1)(d) and 43-1.202, C.R.§, Bx. A.

Plaintiff atgues that whether or not the 1910 deed conveys 4 portion of Long Gulch
Road at ssue hers turns oft the ingent of the parties’ to the 1910 deed and suggests thal there is
ambignity fu the deed, which should be resclved at wial. Idisagres, The langnage in the deed is
clear. The phrase “along the south St. Vrain Creek™ is not ambiguous, and the deed as a whole
i not ambiguous as a matter of law, Finding no ambiguity m the deed, [ need not address the
intent of the parties. See dlbright v. McDermond, 14 P.3d 318, 322 (Cole. 2000). Furthermore,
the authenticity of Exhibit A is irrelevant. Given the Comt’s previous findings, the comparison
at lgsue is between Plaintiff’s Exhibit 75 and Defendants’ Exhibit G, See Feb. 16, 2007 Order,
np. 5-6.

The previous issue of material fact as to Exhibit G has been resolved, It Is now clear
that Exhibit G is identical to Bxhibit 75, which is the document rslied upon by Ms. Pettem and
the document which this Court has previously ruled did not convey Long Gulch Road at issue in

' this case, T affirn that finding, and therefore, grant Defendants’ Motion for Swninary Judgment
on Plaintif’s Public Road Claim based on the 1910 Deed.’ :

C. RS, 2477 Claim

Defendants argue tiat Plaintiff's ¢jaim wder R.S. 2477 has been imp licitly dismissed by
the Feb, 16, 2007 Order, and by the Federal Court’s order granting summary judgment in favor
of the United States and this Coutt’s Javuary 24, 2004 Order, Should the Court find this claim
. 1o be revived, Defendants argue summary judgment is appropriate. Flaintiif argues that lis
claim under 2.8, 2477 is siil] viable and opposes summaty judgment on this claim.

By order dated September 5, 2006, the Court denied Defendants’ motion to dismiss
Plainti#P s public road claims and declined to be bound by the Court’s 2004 prder dismissing
such claims, The Court found that there was a change in circumstances, namely the joindsr of
other private property owners and the adjudication of rghts between the Plaintiff end the Tnited
States Forest Service in Federal District Court. See Order dated Sept. 5, 20086, p. 2.
Subsequently, the Covrt stated thet only a deed-based public road clair remained in light of the
Feb, 16, 2007 Order; however, the Court did not address the R.8, 2477 elaim in the Feb. 18,
2007 Order, not did the parties brief the fssue prior to the issuance of that order. Therefore,

* Because J find that there was not a comveyance from the toll road conmarcy to Boulder County in 1910,
need not address whether Boulder County abaudoned the roed. See Feb. 16, 2007 Order, p, 6,




Plaintiff's olaim under R.S. 2477 remains, and I address Defendants’ metion for summsary
Jjudgment on this claim on its merits.

In 1866, Congress passed a statute, commonly known as “R.S. 2477, which granted
“the right of way for the construction of highways over public lands, not reserved for public
uses,” Actof July 26, 1866, ch, 262, § 8, I4 Stat, 251, 253 {1806)(formetly codified at 43
U.8.C. § 932) (repealed by 43 U.8,C. § 1769). The repealing act specifically provided that it
would not have the effect of terminating any right-of-way previcusly permitied, {.¢., before RS,
2477 was repealed. Lee v, Masner, 45 734 794, 795 (Colo. App. 2001); Southern Uitah
Wildernesy Attiance v, BLM, 425 ¥.3d 735, 741 (10" Cir. 2005). :

R.S. 2477 was unique i1 that “the establishment of R.S. 2477 rights of way required no
administrative formalities: no entry, no application, no license, no patent, and no desd on the
federal sfte; no formal act of public acceptanice on the part of the states or localities in whom the
right was vested.” Southern Utah Wilderness Alliance v. BLM, 425 F 3d at 7417 In
adjudicating rights pursuant to R.S. 2477, both federal and state covrts have loig tumed to
“common law and state law as setting the terms of acceptance of R.S, 2477 grants,” Id. at 765,

In Colorado, R,S. 2477 serves as “au express dedication of roads over public land where
the roads were established by public use™ Lee w. Masner, 45 P.3d a1 795,

[T]le statute is an express dedication of a right of way for roads over
unappropriated government lands, acceptance of which by the public resulis
from “use by those for whom it was necessary or convenient.” It is not required
that *work® shall be done on such a road, or that public avtherities shall take
aotion i the premises. User is the requisits elerment, and it may be by any who
teve cccasion to travel over public lands, and if the nse be by only one, siill it
suffices.

Leach v. Manhart, 102 Colo, 129, 133, 77 P.2d 652, 653 (1938). “[S]uch use must be
established before the laud in question is withdrawn from the public domain or included within a

reserve,” Bavker v. Bd, of Cownty Com'rs, 49 F,Supp.2d 1203, 1214 (. Colo, 1999); see Korfv.

Teter, 64 Colo. 3, 169 P, 148 (1917).

“ tight of way for a public road cannot be acquired by passing over a tract of land
generally, but must be confined to a reasonably definite and certain line.” Sprague v. Stead, 56
Colo. 538, 542, 139 P, 544, 546 (Colo. 1914). The burden of proof lies on the patty secking to
enforce a Right of way. Southern Utah Wilderness dlliance v. BLM, 425 F.3d at 768.

“[aJny land to which any claims or rights of others have attached does not fall within
the designation of land on the public dormai,” Barker v. Bd. of County Com'rs, 49 F.5upp.2d at
1215, The date of the patent’s issuance for a mining claim is not-necessarily the date it is

? Given the federal government’s public Jands policies, which encouraged settlement aud the opening and
development of public Jands, “parties rarely hiad an incentive to raise o resolve potential jssuey while
[R.S, 2477] was in effect....” Southern Utah Wilderness Alliance v. BLM, 425 F 3d at FAT. T fight of the
stz change thet has aceuered fu public knd policy since 1976 when R.S, 2477 wes repealed, “litigants are
drives to the higtorical srehives for doourpentation of matiers o one had reagon o document at the timme,”
in order to litigate RS, 2477 claims. Jd. at 742,




removed from the public domain, it may be an earlier date. J4. (using the date of eniry to
calcnlate whether a public road had been established prior to that date); see alse Bensor Mining
& Smelting Co. v. Alta Mining & Smelting Co., 145 U.5. 428, 43132 (1852} (holding that a
patent, when ssued, relates back to the date of the inception of the riphts of the patentee in the
land); Witherspoon v. Duncan, 71 U.S, 210, 216 (1866) (“Iy the act of entry and payment, the
purchaser acquires a legal title™). The first step to establish » mining claim pursuant to the -
General Mining Law of 1872 is “entry upon the [property] for the purpose of staking the claim.”
Visintainer Sheep Co. v. Centennial Gold Corp., 748 P.2d 358, 360 (Colo.App. 1987).

Plaintiff presents the following facts, which for purposes of this motion [ assume to be
true, The Balarat Lode claim was discovered on April 18, 1876, Pl’s Response to Defe.” Mot,
S.J. p. 3. Smuggler and Careless Boy claims were discovered May 2, 1876 and May 5, 1876,
respectively. Jd. Long Gulch Road, running from Balarat scuth to what is now County Road 87,
was priginglly compieted in 1877, X, at 4-5. Long Guich Road, mnning from Balarat north to
the $t. Vrajn River, was completed in 1892, %4, at 5. In addition, the Mineral Survey Plats for
the Smuggler Lode and Mile Site and the Careless Boy Lode and Mill Site are dated November
23, 1876, and December §, 1876, respectively, Defs’ Trial Ex. L, M.

Based on Plaintiff’s own presentation of the facts. the land encompassing Long Gulch
Road was removed from the public domain beginning in 1876, when claims were first
discovered {11 the area and attendant rights attached to the land. Barker v Bd. gf County Com'rs,
49 2 Supp.2d at 1215; Benson Mining & Smelting Co. v. 4fta Mining & Smulting Co., 145 U.S.
at 431-32; Visimainer Sheep Co, v. Centennial Gold Corp., 748 P24 at 360, This occurred well
before Long Gulch was established as a road, whick at the earliest date suggested by Plaintiff
would be 1877, '

Plaintiff argues that it must be that Long Guleh Road was “used” as a road prior to the
first claims being discovered, by virtue of the fact that “Long Gulch was a busy place during the
spring end summer of 1876,” and “prospectors were wtilizing a portion of the Long Guleh Road
within the heart of Lopg Gulch” long before thie Balarat Lode was discovered jn April of 1876.
Plaintiff has presented no evidence to support thig proposition, There is no evidence that these
prospeciors utilized the same “reasonably definite and certain line,” comprising the route
Plaintiff claims is now Long Gulch Road. See Sprague v. Stead, 56 Colo, at 542, 139 P. gt 546,
Phaintiff’s assumption that “Loug Gulch was [ne doubi] a busy place during the spring and
sunimer of 1876 is not evidence. Such general ellegations are not sufficient to withstand &
motion for summary judgment. See Sulfivan v. Davis, 474 P.2d 218 (Colo. 1970},

Based on the foregoing, 1 grant Defendants’ Motion for Summary Judgment on this
claim, :

I+, Plaintiff*s Public Road claims based on Colorado Statute

Plaintiff maintains that his other claims to have Long Guleh Read declared a public road
under Coloradp statute remain viable, Given the convoluted history of this case and for the sake
of clarity, T address each statutory claim, The findings mede in this otder, in addition to the
Court’s previous orders, dismiss ail of Plaintiff’s public road claimg based on Colorado statute.




C.R.S, § 43-2-201, {2008} provides in full:

(1) The following are declared to be public highways: .
(a) All roads over private lands dedicated 1o the.public yise, by, feed o
Ahat effect.. o ' CO Boulder County District Conrt 20th JD
(b) All roads over private or other Tands dedicatgdiersultlicvugey podus6PM MDT
process of law and not beretofore vacated by lﬁH’%éil%r K00 Yoard of
county commissioners duly entered of recort Lfﬁ"’é‘l‘nelﬁzliﬁc%ﬁir1gs of
said hoatd, '
(c) All roads over private fands that have been used advetsely without
" intetruption or objection on the part of the owners of such lands for
fwenty conseutive yeats,
(d) All tol} roads or portions thereof which may he putchased by the
board of county commissioners of mmy county from the incorporators
ar charter holders thereof and thrown open to the public;
(¢) All roads over the public domain, whether agricultural of mineral.

The Cioutt’s Feh, 16, 2007 Order dismissed Plaintiff’s poblic road claim based on
prescription, finding that Plaitiff had failed to establish the requisite claim of right or adversity.
Thus, the Colt: dismissed Plaintiff’s clajm pursuant to CRS. § 4322010

"To an Order addressing the testimony of Sylvia Petten which accompanied the Conrt’s
Feb. 18, 2007 Onder, the Comt stated, «4 ¢ a resnlt of [the Feb. 16, 2007 Crder], the only
remaining public road issue pertaing to & claim of public rosd based on 2 1970 deed.” Giventhe -
findings made above regarding the 1910 deed. Plaintiff has no basis on which to claim that Long
Gulch Road is a public higlway pursoant to CR.S. § 43-2-201(1)(d) or § 43-2-201(1)a). His
abundantly clear that the toll road and the deed that conveyad it to Boulder County in J910 was
not Long Gulch Road. ‘

C.R.3. § 43-1-202, (2008) provides in full, “All roads and highways which are, on Mey
4, 1921, by law open to public traffic shall be public highways within the meaning of this part
9.7 The express terms of tiis statute require a determination of whether a public highway has
heen cteated “by law.” See Martinoe v. Board of Cownty Com’rs of Pueblo Cowity, 360 P.2d 804
(Colo, 1961) (examinitg k.8, 2477 and §43-2-201 (then titled C.R.S. 120-1-1 (1953)} to
determine whether the road was a “public highway”), All of Plaintiff’s public road claims have
been dismissed, and there is no legal basis upon which Plamtiff can sostain & elaim under §43-1-

202,

Plaintif argues that requiring an independent legal basis for a claim under §43-1-202
renders the statnte meaningless, However, the fact remains that all of the thecries upon which
Plaintiff has based his argument that Long Guich Road is a public highway have been rejected.
Therefcre, Plaintiff simply cantiot show that Long Gulch Road was open to publie traffio “iy

% Plaintif?, at ore polnt, ecknowlsdges that the Cowt's Feb. 16, 2007 Ordsr “addresses” Plaintiff’s claims
under “§ 43.2-201{1)(c), as well as the ‘desd-based’ clatm whish te premised upon § 43-2-201{1)d).” Pl
Response to Defs.’ Mot, Partial Sum, J. Re! R.S. 2477, §43-2-201(13(d), end §43-1-202 CR.S, p. 2n 2,
However, Plaintiff does not ackuowiledge that the Court dismisged the plaim undey §43-2-201(1)c) inits
Pek. 16, 2007 Crder, ‘




law™ and therefore & public highway pursuant to §43-1-202. Apy oiher reading would jgnore the
statute’s plain Janguapge. '

For the foregoing reasons and to the extenf that such clalns heve not already been
dismissed, I grant Defendants’ motion for summary judgment on Plaintiffs claims pursuant to
C.R.S. §43-2-20] and § 43-1-202.

L

E. Easement by Necesstty

Plaintiff clajms he has the right to access the entire length of Long Guleh Road by virtue
of an easement by necessity.

“Eagements by ptior use, sometimes referred to as easements of necessity, can be
implied when & propesty owner has used one part of a single piece of property for the benefit of
another patt of the property and then divides and conveys the property.” Lobaee v. Taylor, 71
P.3d 938, 972 (Cola, 2002). “In those circumstances, the new possessor of the previously
benefited portion of the Jand may also possess an easement over tlte previousky burdened part of
the property:” I, :

*“To establish an implied easement of necessity for access 1o Jand, three reguirements
must be met: (1) there must be unity of ownership of the entire wact prior to division; (2) the
necessity for the easement must exist ai the time of severence, and {3} the necessity for the
particular easement must be great.” Thampson v, Whinnery, §95 P.2d 537, 540 (Coio. 1995),

_ The burden of proving the existence of an implied eesement of riecessity rests upon the person

“claiming the easement. 14, “While absclute physical impossibility of reaching the alleged
dominant estate {s nof a requisite, an easement by implication is not sanctionad if avaiishle
alternatives offering reasonable means of ingress and egress exist.” LaSotz v. Dehotels, 757
P.2d 1090, 1092 {Colo. App. 1988}, '

Plaintiff has statutory access o his land, specifically the Oro Fino Lods, through the
Alaska National Interest Land Conservation Act (“ANILCA™), 16 U.8.C. §3210, ¢f seg, and 36
C.F.R. §251.50(a)(2004). See Federal Court Qrder, May 20, 2005, p. 5. It is further undisputed
that Pleintiff had not spplied for & special use permit &5 required under the statutory regulations.
See Jd. To eddition, i fs undisputed that Plaintiff ias eccess to the unpatented claims, Last
Chance and Pine Shade claims. See . at 7. 1adopt these findings made by the Federal District
Coutt.

It is undisputed that Plaintiff cav reach his lands by available alternatives. Although it
may nat be his preferved access route, Plaintif¥ has access, and he simply cannot show the
requisite necessity in order for the Court to sanction a claim for an easement by necessity. Sée
LaSatz v. Dehoiels, 757 P.2d at 1092. 1, therefore, grant Defendants’ mation for sommary
judgment on this claim,




V. CONCLUSION

Based on the foregoing, I hergby GRANT Defendanty’ motion for summaty judghnent
on Plaintiffs public road claim based on the 1210 deed, Plaintiff"s R.8. 2477 claim, Plaintiff's
claims pursuant to CR,S, § 43-2-201 and § 43~1-202, and Plaintiff's claim for en sasement by
necassity, :

Done this 27" day of August, 2007,

By the Court:

U, Gubire. Unotor

M. Gwynéth Whalen
District Judge




