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SUMMARY: In order to h elp assess and 
ensure th e accuracy of th e trademark 
reg ister, th e United States Patent and 
Trademark Office (‘‘USPTO’’) proposes 
to rev ise th e Trademark R ules of 
Practice and th e R ules of Practice for 
F iling s Pursuant to th e M adrid Protocol 
to prov ide for th e USPTO to req uire: any 
information, ex h ib its, and affidav its or 
declarations deemed reasonab ly 
necessary to ex amine an affidav it or 
declaration of continued use or 
ex cusab le nonuse in trademark cases, or 
for th e USPTO to assess th e accuracy 
and integ rity of th e reg ister; and upon 
req uest, more th an one specimen in 
connection w ith  a use-b ased trademark 
application, an alleg ation of use, an 
amendment to a reg istered mark, or an 
affidav it or declaration of continued use 
in trademark cases. A  lack of ab ility to 
rely on th e trademark reg ister as an 
accurate reflection of marks th at are 
actually in use in th e United States for 
th e g oods/serv ices identified in th e 
reg istration imposes costs and b urdens 
on th e pub lic. Th e proposed rules w ill 
allow  th e USPTO to req uire additional 
proof of use of a mark to v erify th e 
accuracy of claims th at a trademark is in 
use on particular g oods/serv ices. Th e 
USPTO anticipates issuing  req uirements 
for such  proof in a relativ ely small 
numb er of cases to assess th e accuracy 
of th e identifications. Th e proposed 
rules w ill facilitate an assessment of th e 

reliab ility of th e trademark reg ister in 
th is reg ard, so th at th e USPTO and 
stakeh olders may determine w h eth er 
and to w h at ex tent a g eneral prob lem 
may ex ist and consider measures to 
address it, if necessary. 

DATES: Comments must b e receiv ed b y 
Septemb er 12, 2011 to ensure 
consideration. 

ADDRESSES: Th e USPTO prefers th at 
comments b e sub mitted v ia electronic 
mail messag e to 
TMFRNotices@uspto.gov. W ritten 
comments may also b e sub mitted b y 
mail to Commissioner for Trademarks, 
P.O. B ox  14 5 1, A lex andria, VA  22313–  
14 5 1, attention Cynth ia C. L ynch ; b y 
h and deliv ery to th e Trademark 
A ssistance Center, Concourse L ev el, 
James M adison B uilding — E ast W ing , 
600 D ulany Street, A lex andria, Virg inia, 
attention Cynth ia C. L ynch ; or b y 
electronic mail messag e v ia th e F ederal 
eR ulemaking  Portal. See th e F ederal 
eR ulemaking  Portal W eb  site (http:// 
www.regulations.gov) for additional 
instructions on prov iding  comments v ia 
th e F ederal eR ulemaking  Portal. Th e 
comments w ill b e av ailab le for pub lic 
inspection on th e USPTO’s W eb  site at 
http://www.uspto.gov, and w ill also b e 
av ailab le at th e Office of th e 
Commissioner for Trademarks, M adison 
E ast, Tenth  F loor, 600 D ulany Street, 
A lex andria, Virg inia. 
SUPPL EMENTARY INFORMATION: To b enefit 
th e pub lic th roug h  a b etter ab ility to 
assess th e accuracy of th e trademark 
reg ister, th e USPTO proposes to rev ise 
th e Trademark R ules of Practice (37 CF R  
part 2) and th e R ules of Practice for 
F iling s Pursuant to th e M adrid Protocol 
(‘‘M adrid R ules’’) (37 CF R  part 7) to 
prov ide for th e USPTO to req uire: 
(1) A ny information, ex h ib its, and 
affidav its or declarations deemed 
reasonab ly necessary to ex amine a post 
reg istration affidav it or declaration of 
continued use in trademark cases, or for 
th e USPTO to assess th e accuracy and 
integ rity of th e reg ister; and (2) upon 
req uest, more th an one specimen in 
connection w ith  a use-b ased trademark 
application, an alleg ation of use, an 
amendment to a reg istered mark, or an 
affidav it or declaration of continued use 
in trademark cases. 

Th e proposed rev isions w ill facilitate 
th e USPTO’s ab ility to v erify th e 
accuracy of identifications of g oods/  
serv ices. Th e accuracy of th e trademark 
reg ister as a reflection of marks th at are 

actually in use in th e United States for 
th e g oods/serv ices identified in th e 
reg istration serv es an important purpose 
for th e pub lic. Th e pub lic relies on th e 
reg ister to clear trademarks th at th ey 
may w ish  to adopt or are already using . 
W h ere a party search ing  th e reg ister 
uncov ers a potentially confusing ly 
similar mark, th at party may incur a 
v ariety of resulting  costs and b urdens, 
such  as ch ang ing  plans to av oid use of 
th e mark, inv estig ativ e costs to 
determine h ow  th e similar mark is 
actually used and assess th e nature of 
any conflict, or cancellation proceeding s 
or oth er litig ation to resolv e a dispute 
ov er th e mark. If a reg istered mark is not 
actually in use in th e United States, or 
is not in use on all th e g oods/serv ices 
in th e reg istration, th ese types of costs 
and b urdens may b e incurred 
unnecessarily. Th us, accuracy and 
reliab ility of th e trademark reg ister h elp 
av oid such  needless costs and b urdens, 
and th ereb y b enefit th e pub lic. 

Specimens of use in use-b ased 
trademark applications illustrate h ow  
th e applicant is using  th e proposed 
mark in commerce on particular g oods/  
serv ices identified in th e application. 
Post reg istration affidav its or 
declarations of use and th eir 
accompanying  specimens demonstrate a 
trademark ow ner’s continued use of its 
mark in commerce for th e g oods/  
serv ices in th e reg istration. Th e USPTO 
anticipates issuing  req uirements for 
additional specimens or oth er 
information, ex h ib its, and affidav its or 
declarations in a relativ ely small 
numb er of cases, to assess th e accuracy 
of th e identifications of g oods/serv ices. 

On A pril 26, 2010, th e USPTO and 
th e G eorg e W ash ing ton Univ ersity L aw  
Sch ool h osted a roundtab le discussion 
on th e topic of ‘‘Th e F uture of th e Use- 
B ased R eg ister.’’ Panelists and audience 
memb ers ex plored th e implications of 
th e decision of th e Court of A ppeals for 
th e F ederal Circuit in In re Bose Corp., 
5 8 0 F .3d 124 0, 9 1 USPQ 2d 19 38  (F ed. 
Cir. 2009 ), clarifying  th e h ig h  standard 
for fraud on th e USPTO in connection 
w ith  trademark cases. Specifically, th e 
roundtab le focused on Bose’s impact on 
th e g row ing  leng th  of identifications of 
g oods and serv ices in U.S. trademark 
reg istrations and h ow  to assess w h eth er 
such  identifications accurately reflect 
actual use or intent to use. 

A  ‘‘b rainstorming ’’ session at th e 
conclusion of th e roundtab le resulted in 
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a list of sug g estions for h ow  to improv e 
th e accuracy of identifications of g oods/  
serv ices. Th ese sug g estions w ere not 
focused on fraud, b ut rath er on accuracy 
in th e reg ister. Sev eral participants 
made th e sug g estion th at th e USPTO 
req uire additional specimens, or a 
specific type of proof of use of a mark, 
for all, or more th an one, of th e 
identified g oods/serv ices. Such  
additional req uirements could h elp 
prov ide information ab out to w h at 
ex tent a prob lem w ith  inaccuracy ex ists 
on th e reg ister, and could h elp 
discourag e inaccuracies. 

Th e Trademark A ct g iv es th e D irector 
discretion reg arding  th e numb er of 
specimens to req uire, 15  U.S.C. 
105 1(a)(1), (d)(1), 105 8 (b )(1)(C), 
114 1k(b )(1)(C). H ow ev er, th e current 
Trademark R ules of Practice and M adrid 
R ules mandate th e sub mission of only 
one specimen per class in connection 
w ith  use-related filing s, 37 CF R  
2.34 (a)(1)(iv ), 2.5 6(a), 2.76(b )(2), 
2.8 6(a)(3) and (b ), 2.8 8 (b )(2), 2.161(g ), 
7.37(g ). Similarly, th e current rules 
req uire only one specimen to b e 
sub mitted in connection w ith  th e 
amendment to a reg istered mark, 37 CF R  
2.173(b )(3). In addition, alth oug h  th e 
current Trademark R ules of Practice 
allow  th e USPTO to req uire additional 
information or ex h ib its deemed 
reasonab ly necessary to th e ex amination 
of a pending  application (37 CF R  
2.61(b )), no counterpart rule ex ists in 
th e post reg istration contex t to facilitate 
proper ex amination of an affidav it or 
declaration of continued use or 
ex cusab le nonuse. 

To ensure th at th e USPTO may 
properly ex amine affidav its or 
declarations, and th e nature and 
v eracity of th e use claimed th erein, 
additional specimens or oth er 
information or ex h ib its, such  as a 
ph otog raph  of th e mark appearing  on 
certain g oods, may b e needed. 
A ccompanying  affidav its or declarations 
to v erify information or ex h ib its may 
also b e needed. One purpose of th e rule 
is to allow  th e USPTO to req uire 
trademark applicants or reg istrants to 
sub mit any additional specimens or 
oth er information, ex h ib its and 
affidav its or declarations necessary to 
properly ex amine an applicant’s or 
reg istrant’s claim to b e using  th e mark. 
Th e USPTO w ish es to use such  
req uirements as a means to assess and 
improv e th e accuracy and integ rity of 
th e reg ister. Th e proposed rules do not 
focus on fraud issues, b ut only on th e 
more g eneral concern w ith  ensuring  
accuracy. A noth er purpose of th e rule is 
to h armoniz e th e req uirements th at can 
b e made as part of th e ex amination of 
use alleg ations made in post reg istration 

maintenance documents w ith  th e 
req uirements currently auth oriz ed in 
th e ex amination of use alleg ations made 
prior to reg istration. 

Th oug h  th e proposed rules allow  for 
th e possib ility th at additional 
specimens or ev idence may b e req uired 
in any case, th e USPTO currently h as no 
plans to implement such  req uirements 
in all cases. R ath er, th e USPTO likely 
w ould rely on th e proposed rules to 
seek additional specimens or a specific 
type of ev idence of use in a relativ ely 
small sub set of cases to assess th e 
accuracy of particular identifications of 
g oods/serv ices. W h ere an Office action 
issues req uiring  additional specimens or 
ev idence, a response must b e filed 
w ith in six  month s of th e Office action, 
or b efore th e end of th e filing  period for 
th e Section 8  affidav it, w h ich ev er is 
later, 37 CF R  2.163(b ). If no response is 
filed w ith in th is time period, th e 
reg istration w ill b e cancelled. 37 CF R  
2.163(c). If a response is filed b ut fails 
to include th e req uired specimens or 
ev idence, th e USPTO may deem th e 
Section 8  affidav it unacceptab le as to 
th e g oods/serv ices to w h ich  th e 
req uirement pertained and delete th em 
from th e reg istration, or in th e case of 
all g oods/serv ices, cancel th e 
reg istration for failure to file an 
acceptab le Section 8  affidav it. S ee 37 
CF R  2.163. 

R eferences b elow  to ‘‘th e A ct,’’ ‘‘th e 
Trademark A ct,’’ or ‘‘th e statute’’ refer to 
th e Trademark A ct of 19 4 6, 15  U.S.C. 
105 1 et seq ., as amended. R eferences to 
‘‘TM E P’’ or ‘‘Trad em ark  Manual of 
E x am ining P roced ure’’ refer to th e 7th  
edition, Octob er 2010. 

D isc u ssio n  o f P ro p o sed Ru les C h an ges 

Th e USPTO proposes to rev ise 
§ § 2.34 (a)(1)(iv ), 2.5 6(a), 2.76(b )(2), 
2.8 6(a)(3), 2.8 6(b ), and 2.8 8 (b )(2) to 
indicate th at th e USPTO may, upon 
req uest, req uire more th an one 
specimen, including  more th an one 
specimen per class, if th e USPTO deems 
additional specimens reasonab ly 
necessary to ex amine th e application or 
alleg ation of use. Th ese rev isions codify 
ex isting  practice, w h ere such  additional 
specimens occasionally are req uested 
under § 2.61 as information or ex h ib its 
necessary to ex amination. Th e 
Trademark A ct g iv es th e D irector 
discretion reg arding  th e numb er of 
specimens to req uire, 15  U.S.C. 
105 1(a)(1), (d)(1). 

Th e USPTO proposes to rev ise 
§ 2.61(b ) to indicate th at accompanying  
affidav its or declarations may b e 
req uired along  w ith  information or 
ex h ib its, and to clarify th at th e 
req uirement may issue for th e Office to 

assess th e accuracy and integ rity of th e 
reg ister. 

Th e USPTO proposes to rev ise 
§ 2.161(g ) and § 7.37(g ) to indicate th at 
th e USPTO may req uire more th an one 
specimen in connection w ith  th e 
ex amination of th e affidav it or 
declaration of continued use. F or 
ex ample, additional specimens may b e 
req uested in a case to v erify th e 
accuracy and th e nature of th e use w h en 
th e identification includes a larg e 
numb er of, or sig nificant disparity in, 
g oods/serv ices. Th e Trademark A ct 
g iv es th e D irector discretion reg arding  
th e numb er of specimens to req uire, 15  
U.S.C. 105 8 (b )(1)(C), 114 1k(b )(1)(C). 

Th e USPTO proposes to add 
§ 2.161(h ) and § 7.37(h ) to prov ide th at 
th e USPTO may req uire such  
information, ex h ib its, and affidav its or 
declarations as th e USPTO deems 
reasonab ly necessary to th e proper 
ex amination of th e affidav it or 
declaration of continued use, or for th e 
USPTO to assess th e accuracy and 
integ rity of th e reg ister. Th ese 
prov isions are corollaries to § 2.61(b ), 
w h ich  currently allow s th e USPTO to 
req uire additional information or 
ex h ib its in connection w ith  th e 
ex amination of a pending  application. 
Th ese prov isions also clarify th at 
accompanying  affidav its or declarations 
may b e req uired. 

F or ex ample, th e USPTO may req uire 
a v erified ph otog raph  sh ow ing  use of 
th e mark on particular g oods in a 
reg istration for w h ich  an affidav it or 
declaration of continued use is b eing  
ex amined in order to v erify th e accuracy 
of g oods/serv ices in th e identification. 
Th is type of req uirement may more 
likely b e made w h ere an identification 
includes a larg e numb er of, or 
sig nificant disparity in, g oods/serv ices. 
Or, such  a req uirement may issue as 
part of an effort to assess and improv e 
th e accuracy and integ rity of th e 
reg ister. 

Th e USPTO proposes to rev ise 
§ 2.173(b )(3) to clarify th at w h ere an 
amendment inv olv es a ch ang e in th e 
mark, a new  specimen must b e prov ided 
for each  class in a multiple-class 
reg istration and to add § 2.173(b )(4 ) to 
prov ide th at th e USPTO may req uire 
additional specimens and such  
information, ex h ib its, and affidav its or 
declarations as th e USPTO deems 
reasonab ly necessary to th e proper 
ex amination of th e proposed 
amendment. 

Ru le M ak in g Req u irem en ts 

E x ecutive O rd er 1 2 8 6 6 : Th is rule h as 
b een determined not to b e sig nificant for 
purposes of E x ecutiv e Order 128 66. 
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E x ecutive O rd er 1 3 5 6 3 : Th e Office h as 
complied w ith  E x ecutiv e Order 135 63. 
Specifically, th e Office h as: (1) Used th e 
b est av ailab le tech niq ues to q uantify 
costs and b enefits, and h as considered 
v alues such  as eq uity, fairness and 
distrib utiv e impacts, (2) prov ided th e 
pub lic w ith  a meaning ful opportunity to 
participate in th e reg ulatory process, 
including  soliciting  th e v iew s of th ose 
likely affected prior to issuing  a notice 
of proposed rule making , and prov ided 
online access to th e rule making  docket, 
(3) attempted to promote coordination, 
simplification and h armoniz ation across 
g ov ernment ag encies and identified 
g oals desig ned to promote innov ation, 
(4 ) considered approach es th at reduce 
b urdens and maintain flex ib ility and 
freedom of ch oice for th e pub lic, and (5 ) 
ensured th e ob jectiv ity of scientific and 
tech nolog ical information and 
processes, to th e ex tent applicab le. 

A d m inistrative P roced ure A ct: Th is 
rule merely inv olv es rules of ag ency 
practice and procedure w ith in th e 
meaning  of 5  U.S.C. 5 5 3(b )(A ). 
Th erefore, th is rule may b e adopted 
w ith out prior notice and opportunity for 
pub lic comment under 5  U.S.C. 5 5 3(b ) 
and (c), or th irty-day adv ance 
pub lication under 5  U.S.C. 5 5 3(d). 
H ow ev er, th e USPTO h as ch osen to seek 
pub lic comment b efore implementing  
th e rule. 

Regulatory  Flex ib ility  A ct: A s prior 
notice and an opportunity for pub lic 
comment are not req uired pursuant to 5  
U.S.C. 5 5 3 or any oth er law , neith er a 
R eg ulatory F lex ib ility A ct analysis nor a 
certification under th e R eg ulatory 
F lex ib ility A ct (5  U.S.C. 601 et seq .) is 
req uired. S ee 5  U.S.C. 603. Th e 
proposed rules inv olv e rules of ag ency 
practice and procedure. 

Noneth eless, in an ab undance of 
caution, th e USPTO h as undertaken an 
Initial R eg ulatory F lex ib ility A ct 
A nalysis of th e proposed rule. 

1 . D escription of the Reasons That 
A ction b y  the O ffice Is Being Consid ered  

Th e United States Patent and 
Trademark Office (USPTO) is proposing  
to req uire: (1) A ny information, ex h ib its, 
and affidav its or declarations deemed 
reasonab ly necessary to ex amine an 
affidav it or declaration of continued use 
in trademark cases; and (2) upon 
req uest, more th an one specimen in 
connection w ith  a use-b ased trademark 
application, an alleg ation of use, an 
amendment to a reg istered mark, or an 
affidav it or declaration of continued use 
in trademark cases. 

Th ese proposed rev isions w ill 
facilitate th e USPTO’s ab ility to v erify 
th e accuracy of identifications of g ood/  
serv ices. Specimens of use in use-b ased 

trademark applications illustrate h ow  
th e applicant is using  th e proposed 
mark in commerce on particular g oods/  
serv ices identified in th e application. 
Post reg istration affidav its or 
declarations of use and th eir 
accompanying  specimens demonstrate a 
trademark ow ner’s continued use of its 
mark in commerce for th e g oods/  
serv ices in th e reg istration. 

2 . S uccinct S tatem ent of the O b jectives 
of, and  L egal Basis for, the P roposed  
Rule 

Th e ob jectiv e of th e proposed rules is 
to facilitate th e USPTO’s ab ility to v erify 
th e accuracy of identifications of g oods/  
serv ices in trademark applications and 
reg istrations. Th e proposed rules w ould 
ensure th at th e USPTO may properly 
ex amine th e nature and v eracity of 
alleg ations of use made during  th e 
trademark application or post 
reg istration ph ase, and upon req uest, 
may req uire additional specimens or 
oth er information or ex h ib its, such  as a 
ph otog raph  of th e mark appearing  on 
certain g oods. A noth er purpose of th e 
rule is to h armoniz e th e req uirements 
th at can b e made as part of th e 
ex amination of use alleg ations made in 
post reg istration maintenance 
documents, w h ich  are currently more 
limited, w ith  th e req uirements 
auth oriz ed in th e ex amination of use 
alleg ations made prior to reg istration. 

Th e Trademark A ct g iv es th e D irector 
of th e USPTO discretion reg arding  th e 
numb er of specimens to req uire, 15  
U.S.C. 105 1(a)(1), (d)(1), 105 8 (b )(1)(C), 
114 1k(b )(1)(C). H ow ev er, th e current 
Trademark R ules of Practice and th e 
R ules of Practice for F iling s Pursuant to 
th e M adrid Protocol Trademark 
mandate th e sub mission of only one 
specimen per class in connection w ith  
use-related filing s, 37 CF R  2.34 (a)(1)(iv ), 
2.5 6(a), 2.76(b )(2), 2.8 6(a)(3) and (b ), 
2.8 8 (b )(2), 2.161(g ), 7.37(g ). Similarly, 
th e current rules req uire only one 
specimen to b e sub mitted in connection 
w ith  a proposed amendment of a 
reg istered mark, 37 CF R  2.173(b )(3). In 
addition, alth oug h  th e current 
Trademark R ules of Practice allow  th e 
USPTO to req uire additional 
information or ex h ib its deemed 
reasonab ly necessary to th e ex amination 
of a pending  application (37 CF R  
2.61(b )), no counterpart rule ex ists in 
th e post reg istration contex t to facilitate 
proper ex amination of an affidav it or 
declaration of continued use or 
ex cusab le nonuse. 

3 . D escription and  E stim ate of the 
Num b er of A ffected  S m all E ntities 

Th e USPTO does not collect or 
maintain statistics in trademark cases on 

small v ersus larg e entity applicants, and 
th is information w ould b e req uired in 
order to estimate th e numb er of small 
entities th at w ould b e affected b y th e 
proposed rules. H ow ev er, th e USPTO 
b eliev es th at th e ov erall impact of th e 
proposed rules on applicants and 
reg istrants w ill b e relativ ely minimal. 

Th e proposed rules could apply to 
any entity filing  a use-b ased trademark 
application and to any entity filing  
trademark reg istration maintenance 
filing s or amendments. W ith  respect to 
alleg ations of use in trademark 
applications, th e proposed rules merely 
codify ex isting  practice, w h ereb y th e 
USPTO already occasionally req uests 
additional specimens or oth er 
information under 37 CF R  2.61. Th us, 
b ecause no ch ang e in practice w ould 
result from th e proposed rules in th is 
reg ard, th ey w ill h av e no impact in th e 
trademark application contex t. 

A fter reg istration, reg istrants must 
make periodic filing s w ith  th e USPTO 
to maintain th eir reg istrations. A  
Section 8  affidav it of continued use is 
a sw orn statement th at th e mark is in 
use in commerce, filed b y th e ow ner of 
a reg istration, 15  U.S.C. 105 8 . Th e 
purpose of th e Section 8  affidav it is to 
facilitate th e cancellation of 
reg istrations for marks no long er in use. 
W ith  respect to post reg istration 
maintenance filing s, th e Office estimates 
th at only a small sub set of reg istrants 
w ould b e req uired to prov ide more th an 
one specimen, or information or 
ex h ib its in connection w ith  a Section 8  
affidav it. Th e USPTO is unab le to 
estimate w h at sub set of th e reg istrants 
w ould b e small entities impacted b y th e 
proposed rules. In F iscal Y ear 2010, 
105 ,24 4  Section 8  affidav its w ere filed. 

4 . D escription of the Reporting, 
Record k eeping, and  O ther Com pliance 
Req uirem ents of the P roposed  Rule, 
Includ ing an E stim ate of the Classes of 
S m all E ntities W hich W ill Be S ub ject to 
the Req uirem ent and  the Ty pe of 
P rofessional S k ills Necessary  for 
P reparation of the Report or Record  

Th e proposed rules impose no new  
recordkeeping  req uirements on 
trademark applicants or reg istrants. 

R eg arding  compliance w ith  th e 
proposed rules, as an initial matter, th e 
USPTO does not anticipate th at th e 
proposed rules w ould h av e a 
disproportionate impact upon any 
particular class of small or larg e entities. 
A ny entity th at h as a reg istered 
trademark could potentially b e 
impacted b y th e proposed rules. 

Th e USPTO estimates th at in th ose 
post reg istration cases w h ere a 
req uirement for additional information, 
ex h ib its, declarations, or specimens is 
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issued, it w ill take less th an one h our to 
comply. 

W h ile th e statement of use is a similar 
type of filing  to th ose at issue in th e 
proposed rules applied in th e post 
reg istration contex t, as th e statement of 
use inv olv es prov iding  one or more 
specimens of use and an accompanying  
declaration, th e compliance time 
inv olv ed to comply w ith  th e proposed 
rules sh ould b e less. Under th e 
proposed rules applied in th e post 
reg istration contex t, th e type of fact 
g ath ering  and rev iew  of th e nature and 
ex tent of th e use of th e mark th at 
underlies a statement of use w ill already 
h av e occurred. Compliance w ith  th e 
proposed req uirement w ill only 
necessitate g ath ering  and sub mitting  th e 
ev idence to demonstrate w h at h as 
already b een assessed. 

A ssuming  th e mark is in use, as 
claimed, th e compliance time inv olv es 
th e leng th  of time to secure a specimen, 
ex h ib it (such  as taking  a dig ital 
ph otog raph ), information, or 
declaration, plus any time it takes an 
attorney to communicate w ith  th e client 
in order to ob tain w h at is req uired and 
make th e necessary filing  w ith  th e 
USPTO. In reality, approx imately one- 
th ird of applications are filed pro se. 
Th ese applicants and reg istrants, 
th erefore, w ould likely h av e a low er 
compliance time th an th e USPTO h as 
estimated, w h ich  assumes th e 
inv olv ement of counsel. Th ese proposed 
rules do not mandate th e use of counsel. 

Th e Office does not estimate any 
ch ang e in compliance cost associated 
w ith  th e proposed rules w ith  respect to 
alleg ations of use in trademark 
applications, since th e USPTO’s current 
practice already allow s for th is. Th e rule 
ch ang e merely codifies ex isting  practice. 

5 . D escription of A ny  S ignificant 
A lternatives to the P roposed  Rule W hich 
A ccom plish the S tated  O b jectives of 
A pplicab le S tatutes and  W hich 
Minim iz e A ny  S ignificant E conom ic 
Im pact of the Rule on S m all E ntities 

Th e USPTO h as considered w h eth er 
and h ow  it is appropriate to reduce any 
b urden on small b usinesses th roug h  
increased flex ib ility. Th e follow ing  
options h av e b een considered, b ut 
rejected, b y th e USPTO. 

Th e alternativ e of nev er req uiring  
additional specimens or oth er 
information in connection w ith  Section 
8  affidav its or ex empting  small entities 
from such  req uirements w ould h av e a 
lesser economic impact on small 
entities, b ut w ould not accomplish  th e 
stated ob jectiv e of v erifying  th e 
accuracy of identifications of g oods/  
serv ices in trademark reg istrations. A s 
set forth  ab ov e, th e USPTO w ill rely on 

th e proposed rules to assess th e 
accuracy of use alleg ations. Th is 
assessment may prov ide a b etter sense 
of w h eth er sig nificant prob lems may 
ex ist w ith  th e accuracy of 
identifications of g oods and serv ices. 
Th us, ex empting  small entities w ould 
prev ent th e potential consideration of 
all Section 8  affidav its for th is purpose, 
and th erefore w ould not ach iev e th e 
stated ob jectiv e of v erifying  accuracy. 

Th e stated ob jectiv e of th e proposed 
rules also facilitates th e cancellation of 
any reg istrations for marks th at are no 
long er in use, th e policy underlying  th e 
statutory req uirement for Section 8  
affidav its. E x empting  small entities from 
any possib le scrutiny reg arding  use 
alleg ations w ould fail to reach  non-use 
of marks b y small entity ow ners, th ereb y 
failing  to ach iev e th e ob jectiv e. 

Oth er options to potentially lessen th e 
impact on small entities h av e b een 
rejected. F or ex ample, th e USPTO 
deems unnecessary ex tended time 
periods for small entity compliance 
b ecause th ere appears to b e no reason 
th at compliance w ith  th e req uirements 
in th e proposed rules w ould b e more 
time-consuming  for small entities, and 
b ecause th e USPTO’s standard six - 
month  time for responding  to trademark 
Office actions allow s sufficient time 
reg ardless of small entity status. 

Th e USPTO deems any streamlined or 
simplified compliance mech anism for 
small entities unnecessary, g iv en th e 
ease of responding  to trademark Office 
actions electronically. Th us, compliance 
w ill b e as streamlined and simplified as 
possib le for all affected entities. 
M oreov er, w h ere th e ob jectiv e is to 
v erify th e accuracy of a claim of use in 
an affidav it, th e proposed req uirements 
of one or more additional ex amples of 
th e manner of th e claimed use, or of 
oth er information such  as ph otog raph ic 
proof already seem to b e th e least 
b urdensome and complex  w ay to 
ach iev e th e ob jectiv e. A ny more 
minimal req uirement w ould not 
demonstrate use and th erefore w ould 
not meet th e ob jectiv e to v erify use 
claims. 

Use of performance rath er th an desig n 
standards is not applicab le to th e 
proposed rule making  b ecause th e 
USPTO is not issuing  any sort of 
standard. R ath er, th e proposed rules 
w ill req uire applicants and reg istrants to 
furnish  ev idence of use, rath er th an 
comply w ith  a performance or desig n 
standard. 

F inally, w ith  respect to alleg ations of 
use in trademark applications, th e 
proposed rules merely codify ex isting  
practice, w h ereb y th e USPTO already 
occasionally req uests additional 
specimens or oth er information under 

37 CF R  2.61. Th us, b ecause no ch ang e 
in practice w ould result from th e 
proposed rules in th is reg ard, any 
different treatment of small entities in 
th is contex t w ould fail to meet th e 
stated ob jectiv e and likely w ould 
g enerate concern and confusion ab out a 
ch ang e in practice. 

6 . Id entification, to the E x tent 
P racticab le, of A ll Relevant Fed eral 
Rules W hich May  D uplicate, O verlap or 
Conflict W ith the P roposed  Rule 

Th e proposed rules w ould not 
duplicate, ov erlap or conflict w ith  any 
oth er F ederal rules. 

U nfund ed  Mand ates: Th e Unfunded 
M andates R eform A ct req uires, at 2 
U.S.C. 15 32, th at ag encies prepare an 
assessment of anticipated costs and 
b enefits b efore issuing  any rule th at may 
result in ex penditure b y State, local, and 
trib al g ov ernments, in th e ag g reg ate, or 
b y th e priv ate sector, of $ 100 million or 
more (adjusted annually for inflation) in 
any g iv en year. Th is rule w ould h av e no 
such  effect on State, local, and trib al 
g ov ernments or th e priv ate sector. 

E x ecutive O rd er 1 3 1 3 2 : Th is rule does 
not contain policies w ith  federalism 
implications sufficient to w arrant 
preparation of a F ederalism A ssessment 
under E x ecutiv e Order 13132 (A ug . 4 , 
19 9 9 ). 

P aperwork  Red uction A ct: Th e 
ch ang es in th is rule making  inv olv e 
information collection req uirements 
w h ich  are sub ject to rev iew  b y th e 
Office of M anag ement and B udg et 
(OM B ) under th e Paperw ork R eduction 
A ct of 19 9 5  (4 4  U.S.C. 35 01 et seq .). Th e 
Office w ill b e sub mitting  an information 
collection req uest to OM B  for its rev iew  
and approv al b ecause th e ch ang es in 
th is proposed rule w ould affect th e 
information collection req uirements 
associated w ith  th e information 
collection under OM B  control numb er 
065 1– 005 5 . 

Th is rule making  w ill prov ide for th e 
USPTO to req uire: (1) A ny information, 
ex h ib its, and affidav its or declarations 
deemed reasonab ly necessary to 
ex amine an affidav it or declaration of 
continued use or ex cusab le nonuse in 
trademark cases, or for th e USPTO to 
assess th e accuracy and integ rity of th e 
reg ister; and (2) upon req uest, more th an 
one specimen in connection w ith  a use- 
b ased trademark application, an 
alleg ation of use, an amendment to a 
reg istered mark, or an affidav it or 
declaration of continued use in 
trademark cases. 

Th ere is no fee impact for sub mission 
of specimens. A dditional b urden due to 
postag e costs for paper sub missions for 
th e post-reg istration office actions is 
estimated at $ 18 1, for a total increase in 
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fee b urden b y an estimated $ 18 1. Th e 
ag ency estimates th e follow ing  ov erall 
impact on b urden: an increase of 
responses of 3,165 ; an increase in 
b urden h ours of 1,120; and an increase 
in b urden h our costs of $ 364 ,000. 

Comments are inv ited on: (1) W h eth er 
th e collection of information is 
necessary for proper performance of th e 
functions of th e ag ency; (2) th e accuracy 
of th e ag ency’s estimate of th e b urden; 
(3) w ays to enh ance th e q uality, utility, 
and clarity of th e information to b e 
collected; and (4 ) w ays to minimiz e th e 
b urden of th e collection of information 
to respondents. 

Interested persons are req uested to 
send comments reg arding  th ese 
information collections, including  
sug g estions for reducing  th is b urden, to 
Commissioner for Trademarks, P.O. B ox  
14 5 1, A lex andria, VA  22313– 14 5 1, 
attention Cynth ia C. L ynch , or to th e 
Office of Information and R eg ulatory 
A ffairs, Office of M anag ement and 
B udg et, New  E x ecutiv e Office B uilding , 
R oom 10235 , 725  17th  Street, NW ., 
W ash ing ton, D C 205 03, A ttention: D esk 
Officer for th e Patent and Trademark 
Office. 

Notw ith standing  any oth er prov ision 
of law , no person is req uired to respond 
to nor sh all a person b e sub ject to a 
penalty for failure to comply w ith  a 
collection of information sub ject to th e 
req uirements of th e Paperw ork 
R eduction A ct unless th at collection of 
information displays a currently v alid 
OM B  control numb er. 

L ist o f S u b jec ts 

3 7  CFR P art 2  

A dministrativ e practice and 
procedure, Trademarks. 

3 7  CFR P art 7  

A dministrativ e practice and 
procedure, Trademarks, International 
reg istration. 

F or th e reasons stated in th e preamb le 
and under th e auth ority contained in 15  
U.S.C. 1123 and 35  U.S.C. 2, as 
amended, th e USPTO proposes to 
amend parts 2 and 7 of title 37 as 
follow s: 

PART 2— RUL ES OF PRACTICE IN 
TRADEMARK  CASES 

1. Th e auth ority citation for 37 CF R  
part 2 continues to read as follow s: 

A u th o rity : 15  U.S.C. 1123, 35  U.S.C. 2, 
unless oth erw ise noted. 

2. R ev ise § 2.34 (a)(1)(iv ) to read as 
follow s: 

§ 2.34 B ases for filing. 

(a) * * *  

(1) * * *  
(iv ) One specimen per class sh ow ing  

h ow  th e applicant actually uses th e 
mark in commerce. W h en req uested b y 
th e Office, additional specimens must 
b e prov ided. 

*  *  *  *  *  
3. R ev ise § 2.5 6(a) to read as follow s: 

§ 2.56 Specimens. 

(a) A n application under section 1(a) 
of th e A ct, an amendment to alleg e use 
under § 2.76, and a statement of use 
under § 2.8 8  must each  include one 
specimen per class sh ow ing  th e mark as 
used on or in connection w ith  th e 
g oods, or in th e sale or adv ertising  of th e 
serv ices in commerce. W h en req uested 
b y th e Office, additional specimens 
must b e prov ided. 

*  *  *  *  *  
4 . R ev ise § 2.61(b ) to read as follow s: 

§ 2.61 Action by  examiner. 

*  *  *  *  *  
(b ) Th e Office may req uire th e 

applicant to furnish  such  information, 
ex h ib its, and affidav its or declarations 
as may b e reasonab ly necessary to th e 
proper ex amination of th e application, 
or for th e Office to assess th e accuracy 
and integ rity of th e reg ister. 

*  *  *  *  *  
5 . R ev ise § 2.76(b )(2) to read as 

follow s: 

§ 2.76 Amendment to allege use. 

*  *  *  *  *  
(b ) * * *  
(2) One specimen per class sh ow ing  

th e mark as actually used in commerce. 
W h en req uested b y th e Office, 
additional specimens must b e prov ided. 
See § 2.5 6 for th e req uirements for 
specimens; and 

*  *  *  *  *  
6. R ev ise § § 2.8 6(a)(3) and (b ) to read 

as follow s: 

§ 2.8 6 Application may  include multiple 
classes. 

(a) * * *  
(3) Include eith er dates of use (see 

§ § 2.34 (a)(1)(ii) and (iii)) and one 
specimen for each  class, or a statement 
of a b ona fide intention to use th e mark 
in commerce on or in connection w ith  
all th e g oods or serv ices specified in 
each  class. W h en req uested b y th e 
Office, additional specimens must b e 
prov ided. Th e applicant may not claim 
b oth  use in commerce and a b ona fide 
intention to use th e mark in commerce 
for th e identical g oods or serv ices in one 
application. 

(b ) A n amendment to alleg e use under 
§ 2.76 or a statement of use under § 2.8 8  
must include, for each  class, th e 
req uired fee, dates of use, and one 

specimen. W h en req uested b y th e 
Office, additional specimens must b e 
prov ided. Th e applicant may not file th e 
amendment to alleg e use or statement of 
use until th e applicant h as used th e 
mark on all th e g oods or serv ices, unless 
th e applicant files a req uest to div ide. 
See § 2.8 7 for information reg arding  
req uests to div ide. 

*  *  *  *  *  
7. R ev ise § 2.8 8 (b )(2) to read as 

follow s: 

§ 2.8 8 Filing statement of use after notice 
of allow ance. 

*  *  *  *  *  
(b ) * * *  
(2) One specimen of th e mark as 

actually used in commerce. W h en 
req uested b y th e Office, additional 
specimens must b e prov ided. See § 2.5 6 
for th e req uirements for specimens; and 

*  *  *  *  *  
8 . A mend § 2.161 b y rev ising  th e 

introductory tex t of parag raph  (g ) and 
adding  parag raph  (h ) to read as follow s: 

§ 2.161 Requirements for a complete 
affidavit or declaration of continued use or 
excusable nonuse. 

*  *  *  *  *  
(g ) Include one specimen sh ow ing  

current use of th e mark for each  class of 
g oods or serv ices, unless ex cusab le 
nonuse is claimed under § 2.161(f)(2). 
W h en req uested b y th e Office, 
additional specimens must b e prov ided. 
Th e specimen must: 

*  *  *  *  *  
(h ) Th e Office may req uire th e ow ner 

to furnish  such  information, ex h ib its, 
and affidav its or declarations as may b e 
reasonab ly necessary to th e proper 
ex amination of th e affidav it or 
declaration under section 8  of th e A ct, 
or for th e Office to assess th e accuracy 
and integ rity of th e reg ister. 

9 . A mend § 2.173 b y rev ising  
parag raph  (b )(3) and adding  parag raph  
(b )(4 ) to read as follow s: 

§ 2.173 Amendment of registration. 

*  *  *  *  *  
(b ) * * *  
(3) If th e amendment inv olv es a 

ch ang e in th e mark: One new  specimen 
per class sh ow ing  th e mark as used on 
or in connection w ith  th e g oods or 
serv ices; an affidav it or declaration 
under § 2.20 stating  th at th e specimen 
w as in use in commerce at least as early 
as th e filing  date of th e amendment; and 
a new  draw ing  of th e amended mark. 
W h en req uested b y th e Office, 
additional specimens must b e prov ided. 

(4 ) Th e Office may req uire th e ow ner 
to furnish  such  information, ex h ib its, 
and affidav its or declarations as may b e 
reasonab ly necessary to th e proper 
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ex amination of th e amendment, or for 
th e Office to assess th e accuracy and 
integ rity of th e reg ister. 

*  *  *  *  *  

PART 7— RUL ES OF PRACTICE IN 
FIL INGS PURSUANT TO TH E 
PROTOCOL  REL ATING TO TH E 
MADRID AGREEMENT CONCERNING 
TH E INTERNATIONAL  REGISTRATION 
OF MARK S 

10. Th e auth ority citation for 37 CF R  
part 7 continues to read as follow s: 

A u th o rity : 15  U.S.C. 1123, 35  U.S.C. 2, 
unless oth erw ise noted. 

11. A mend § 7.37 b y rev ising  
parag raph  (g ) and adding  parag raph  (h ) 
to read as follow s: 

§ 7.37 Requirements for a complete 
affidavit or declaration of continued use or 
excusable nonuse. 

*  *  *  *  *  
(g ) Include a specimen sh ow ing  

current use of th e mark for each  class of 
g oods or serv ices, unless ex cusab le 
nonuse is claimed under § 7.37(f)(2). 
W h en req uested b y th e Office, 
additional specimens must b e prov ided. 
Th e specimen must meet th e 
req uirements of § 2.5 6 of th is ch apter. 

(h ) Th e Office may req uire th e h older 
to furnish  such  information, ex h ib its, 
and affidav its or declarations as may b e 
reasonab ly necessary to th e proper 
ex amination of th e affidav it or 
declaration under section 71 of th e A ct, 
or for th e Office to assess th e accuracy 
and integ rity of th e reg ister. 

D ated: June 29 , 2011. 

D av id J . K ap p o s, 

U nd er S ecretary  of Com m erce for Intellectual 
P roperty  and  D irector of the U nited  S tates 
P atent and  Trad em ark  O ffice. 

[F R  D oc. 2011– 17121 F iled 7– 11– 11; 8 :4 5  am] 

B IL L ING CODE 3510–16–P 

POSTAL  SERV ICE 

39 CFR Part 111 

Changes to Move Update Standards 

AGENCY: Postal Serv iceTM . 

ACTION: Proposed rule, rev ised. 

SUMMARY: Th e Postal Serv ice proposes 
to rev ise Mailing S tand ard s of the 
U nited  S tates P ostal S ervice, D omestic 
M ail M anual (D M M ) to add 602.5 .0 
and 602.6.0, and to rev ise th e M ov e 
Update standards reg arding  ch ang e of 
address orders, b y including  in th e 
rev ised standards ch ang e of address 
notices filed b y postal employees. Th e 
Postal Serv ice also deletes multiple 
sections th roug h out th e D M M  to 

centraliz e M ov e Update and Z IP CodeTM 

accuracy standards under section 602. 
DATES: W e must receiv e your comments 
on or b efore A ug ust 11, 2011. 

ADDRESSES: M ail or deliv er w ritten 
comments to th e manag er, Product 
Classification, U.S. Postal Serv ice, 4 75  
L ’E nfant Plaz a, SW ., R oom 4 4 4 6, 
W ash ing ton, D C 20260– 5 015 . Y ou may 
inspect and ph otocopy all w ritten 
comments at USPS H eadq uarters 
L ib rary, 4 75  L ’E nfant Plaz a, SW ., 11th  
F loor North , W ash ing ton, D C, b etw een 
9  a.m. and 4  p.m., M onday th roug h  
F riday. E mail comments, containing  th e 
name and address of th e commenter, 
may b e sent to: 
MailingS tand ard s@usps.gov, w ith  a 
sub ject line of ‘‘M ov e Update.’’ F ax ed 
comments are not accepted. 

FOR FURTH ER INFORMATION CONTACT: Jim 
W ilson at 9 01– 68 1– 4 600, or B ill 
Ch atfield at 202– 268 – 7278 . 

SUPPL EMENTARY INFORMATION: On 
Septemb er 21, 2010, th e Postal Serv ice 
pub lish ed a proposed rule in th e 
Federal Register (75  F R  5 74 10– 5 74 12) 
to include all ch ang es-of-address, 
w h eth er filed b y customers or postal 
employees, as sub ject to M ov e Update 
req uirements. In addition, th e proposal 
announced th at th e online pub lication, 
G uid e to Move U pd ate, is th e 
appropriate source for additional 
information and procedures for meeting  
th e M ov e Update req uirements. 

Th e prior proposal also w ould h av e 
ch ang ed th e timeframe for prov iding  
address correction and nix ie notices 
w ith out ch arg e for F irst-Class M ail, 
Standard M ail, and B ound Printed 
M atter (B PM ) pieces elig ib le for full- 
serv ice Intellig ent M ail prices. Th e 
Postal Serv ice is not including  th at 
initiativ e in th is rule; for now , w e w ill 
retain th e current timeframe for notices 
w ith out ch arg e for pieces elig ib le for 
full-serv ice prices. 

In th is notice w e prov ide an ov erv iew  
of th e rev ised proposal, a summary of 
comments on th e orig inal proposal, our 
response to th ose comments, and th e 
proposed new  mailing  standards to 
implement th is proposal. 

C h an ge o f A ddress O rders 

Th e Postal Serv ice proposes th at th e 
M ov e Update standards are met, not 
only b y updating  address records from 
customer-filed ch ang e-of-address (COA ) 
orders, b ut also from COA  orders 
supplied b y postal employees. 
Customers occasionally mov e from a 
street address or allow  th eir Post 
OfficeTM B ox  serv ice to ex pire w ith out 
prov iding  a new  address to redirect 
th eir mail. In th ese instances, th e 
customer no long er receiv es mail at th at 

address, and th e postal employee files 
eith er a ‘‘M ov ed L eft No A ddress’’ 
(M L NA ) or a ‘‘B ox  Closed No Order’’ 
(B CNO) COA  order. Th ese tw o types of 
COA s are included in th e address 
ch ang e datab ases th e Postal Serv ice 
maintains. To comply w ith  th e new  
proposed M ov e Update standards, 
mailers must not include pieces in 
presorted mailing s to th ese 
undeliv erab le addresses once th e 
effectiv e date of th e COA  is older th an 
9 5  days. 

H ow ev er, th e Postal Serv ice 
understands th at some mailers may 
h av e difficulty isolating  M L NA s and 
B CNOs in th eir mailing  processes. 
Th erefore, to allow  mailers sufficient 
time to modify th eir mailing  systems to 
properly h andle M L NA  and B CNO 
occurrences, M L NA s and B CNOs w ith  
effectiv e dates older th an 9 5  days w ould 
not b e classified as failures to update a 
COA  b y Performance B ased Verification 
(PB V) M ov e Update v erifications until a 
year after pub lication of th e final rule. 
A fter th e one-year g race period, M L NA /  
B CNO addresses w ith  effectiv e dates 
b etw een 9 5  days and 18  month s w ould 
b e treated b y PB V v erifications for 
commercial mailing s of F irst-Class M ail 
and Standard M ail pieces as failures to 
update a COA . 

G u ide to  M o v e U p date 

Th e online USPS pub lication G uid e to 
Move U pd ate (av ailab le on th e R IB B S 
W eb  site at http://rib b s.usps.gov) 
prov ides g eneral information and 
recommendations ab out each  auth oriz ed 
M ov e Update meth od. Th is pub lication 
also prov ides specific information on 
th e b est use of th e meth ods av ailab le for 
meeting  th e M ov e Update standards. It 
describ es in detail th e four primary and 
th e tw o alternativ e M ov e Update 
meth ods av ailab le for updating  mailing  
lists. 

Since th e amount of information on 
M ov e Update inv olv es numerous 
tech nical details in addition to th e b asic 
standards, it is not appropriate to 
include all th e information w ith in th e 
D M M . Th erefore, w e reference th e 
G uid e to Move U pd ate w h ere relev ant 
and appropriate in sections of th e D M M . 
Th e G uid e to Move U pd ate is accessib le 
online at: rib b s.usps.gov/m ove_upd ate/ 
d ocum ents/tech_guid es/ 
G uid etoMoveU pd ate.pd f. 

C o m m en ts an d U S P S  Resp o n ses 

G eneral 

W e receiv ed comments from tw o 
customers and eig h t mailer associations. 
A  g eneral comment recommended th at 
th e Postal Serv ice ex plain th e financial 
and oth er serv ice-related b enefits to 
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